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HANDOUT #1

I.  Reconsidering Marbury v. Madison

	For our first meeting on Monday, January 13, 2020, please read the material in the Casebook on Marbury v. Madison (pp. 263-77) and dredge up those distant, foggy (but no doubt fond) memories of the first couple of days of your course in Constitutional Law.

	Our discussion of Marbury will examine the decision's central (and perhaps only uncontroversial) premise: that courts established by Article III of the Constitution must exercise judicial review in a manner that is consistent with the Constitution as a whole.  But what does that obligation entail?  Chief Justice Marshall’s Marbury opinion states (holds?) that Marbury is entitled to the federal judgeship that he seeks, but cannot secure it only because Article III of the Constitution prevents the Supreme Court from exercising jurisdiction over his case.  Marshall’s premise must be that a federal court can grant relief to an injured plaintiff only if it has jurisdiction to do so, a significant pre-condition.  Are there other pre-conditions to the exercise of federal judicial power?  For example, what source of law confers Marbury’s “vested” right to become a federal judge?  Is it the 1801 federal statute that created the District of Columbia Justice of the Peace position to which he was appointed by outgoing President Adams?  Or is it possible that Marbury had a constitutional right to his judgeship because he was appointed (and Senate confirmed) to a position on an inferior federal court created by Congress under its Article III authority?  If Marbury’s right is purely statutory, the absence of federal court jurisdiction to enforce it is presumably no threat to the rule of law under the Constitution commanded by the Supremacy Clause (Article VI).  It is civil procedure conventional wisdom that federal statutory rights are enforceable in the federal courts only to the extent that Congress so provides.  Recall that there was no general federal question jurisdictional statute until 1875.  But if Marbury’s right is constitutional and there is no federal court available to enforce it, there may be serious Supremacy Clause implications.  Where could Marbury have gotten the court order he sought?  If the answer is nowhere, does that mean that constitutional rights are the supreme law of the land only to the extent that Congress provides a court of competent jurisdiction where they may be enforced?

	Beyond the jurisdiction issues raised by Marbury lies another latent obstacle to the effective judicial enforcement of constitutional rights:  Why did Marbury have a right to sue to enforce his claim to a federal judgeship?  The answer, apparently, is common law, since Marbury was seeking a Writ of Mandamus against Secretary of State James Madison.  That remedy had long been available against officers of the British Crown and was recognized by Congress in Section 13 of the Judiciary Act of 1789, the statute partially invalidated by Marbury.  But there are many interests protected by federal law without the availability of a private right to sue to enforce them.  For example, another civil procedure commonplace is that a federal district court’s power to exercise “arising under” (28 U.S.C. §1331) jurisdiction is often unavailable in the absence of a federal statute granting the plaintiff a right to sue.  For most federal constitutional claims against state and local government officials and employees, 42 U.S.C. §1983 provides this right.  But there is no §1983 equivalent for suits against federal officials seeking remedies for injuries caused by their violations of the Constitution.  To what extent, if any, does this gap in our federal statutory law impede the judicial enforcement of constitutional rights required by the Supremacy Clause?

	In short, under the regime of constitutional judicial review established by Marbury v. Madison there appear to be four distinct questions a court must consider:  1) Was the plaintiff injured in violation of federal statutory or constitutional law?  2) Does the plaintiff have a right to sue to seek a remedy for that injury?  3) Does the court in which the plaintiff has sued have jurisdiction to adjudicate his/her claim?  4) If the plaintiff’s claim is constitutional and if the answer to either question 2 or 3 is negative, to what extent does the court nevertheless have power under the Supremacy Clause to grant the relief the plaintiff seeks?

II. Three Views of Marbury’s Implications

	At the least, Marshall’s Marbury opinion stands for two more specific propositions that provide the foundation for the contemporary exercise of the power of judicial review.  First, federal courts have the power to declare federal statutes unconstitutional.  Second, federal courts also have the power to issue orders to high Executive Branch officers, possibly including the President, in order to enforce the legal rights of injured plaintiffs.  How broad (or narrow) are these formidable powers?

Consider these possibilities: (1) (Weak, or “Defensive”, Marbury) The statute held unconstitutional in Marbury was highly unusual in that it purported to confer original jurisdiction on the Supreme Court beyond that authorized by Article III.  The court's invalidation of the statute thus was an exercise of judicial self-restraint and nothing more.  Marbury does not, therefore, justify a general assertion of judicial authority to invalidate acts of Congress (or the actions of the Executive Branch), but only a much narrower authority to decline judicial power which the Constitution does not permit Congress to confer.  (2) (Intermediate, or “Departmental”, Marbury) Article III authorizes federal courts to decide cases.  This authorization includes, by implication, the power to adjudicate any legal issue whose resolution is necessary to the court's decision.  Thus, if a federal court must pass on a constitutional question in order to dispose of a case within its jurisdiction, it may do so.  The court's resolution of the question is, however, binding only as to the parties to the case and as stare decisis for purposes of further court decisions.  But it does not establish a general rule of constitutional law to which the President, Congress or even the states must adhere in carrying out their own constitutionally authorized powers.  Each sector of government is thus permitted “to decide independently such constitutional questions as may arise in the course of its work.”  Engdahl, John Marshall’s “Jeffersonian” Concept of Judicial Review, 42 Duke L.J. 279 (1995).  (3) (Strong, or Supreme, Marbury) The power of judicial review is more than the power to adjudicate cases.  It is, as Marshall said in Marbury, the power to “say what the law is.”  When the Supreme Court exercises this power, its declarations are binding on Congress, the Executive Branch and the states.  These bodies are therefore obligated to exercise their own constitutional powers in a manner consistent with the Supreme Court's decisions, even when they disagree with these decisions.  In evaluating this “strong” account of the power of judicial review, consider the following observation of Justice Kennedy about Congress’s power to legislate pursuant to section 5 of the Fourteenth Amendment in his opinion for the Court in City of Boerne v. Flores, 521 U.S. 507 (1997) (Casebook pp. 1189):

If Congress could define its own powers by altering the Fourteenth Amendment’s meaning, no longer would the Constitution be ‘superior paramount law, unchangeable by ordinary means.’  It would be ‘on a level with ordinary legislative acts and, like other acts, alterable when the legislature shall please to alter it.’  Marbury v. Madison.  Under this approach, it is difficult to conceive of a principle that would limit Congressional power.


Do you agree?  Does Justice Kennedy’s reasoning also apply to interpretations of the Constitution by the Executive Branch?  By state courts or governments?

